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BERCH Justice

11 Marcus Finch was sentenced to death under a procedure
found unconstitutional in Ring v. Arizona, 536 U S. 584, 122 S. C.
2428 (2002) (Ring I1). In Rng I, the Suprenme Court held that
Arizona' s capital sentencing schene violated the defendant’s Sixth

Anmendnent right to ajury trial.' I1d. at 609, 122 S. C. at 2443.

! The | egi slature has since anmended the statute requiring
j udge-sentencing in capital cases. See 2002 Ariz. Sess. Laws, 5th



I n doing so, the Court held that defendants “are entitled to a jury
determ nation of any fact on which the |egislature conditions an
increase in their maxi mum puni shnent.” Id. at 589, 122 S. C. at
2432. The Court remanded for further proceedings consistent with
its decision. Id. at 609, 122 S. Q. at 2443.
12 On remand, we consol idated all cases, including Finch's,
in which the death penalty had been i nposed and t he mandat e had not
yet issued fromthis court, to determ ne whether Ring Il requires
reversal or vacatur of the death sentences in these cases. State
v. Ring, No. _ Ariz. __ , _ , 91 5-6, 65 P.3d 915, 925 (2003)
(Ring 111). W concluded that we nust review each death sentence
i nposed under Arizona' s superseded capital sentencing statutes for
harml ess error. |Id. at __ , § 53, 65 P.3d at 936.
13 After reviewing the record in Finch' s case, we cannot
say, beyond a reasonabl e doubt, that the error in having the judge
i npose sentence was harml ess.

FACTS AND PROCEDURAL HI STORY
14 On March 2, 1999, a jury found Marcus Finch guilty of two
counts of attenpted nurder and forty-five counts of arnmed robbery,
ki dnappi ng, and aggravated assault, all stemmng from three
separate robberies that occurred over a sixteen-day period in

April, 1998. See State v. Finch, 202 Ariz. 410, 412, Y 1, 46 P.3d

Spec. Sess. ch. 1, § 1.



421, 423 (2002). Finch was also convicted of first degree fel ony
murder for shooting and killing Kevin Hendricks during the third
robbery. | d. Following the jury's verdict, the trial judge
conducted a sentencing hearing in which he found beyond a
reasonabl e doubt two aggravating circunstances: that Finch
commtted the nurder with the expectation of pecuniary gain and
that he had been convicted of prior serious offenses. 1d. at 414,
1 12, 46 P.3d at 425 (citing Ariz. Rev. Stat. (“ARS.”) § 13-
703(F)(2), (F)(5) (Supp. 1998)). The aggravating circunstances
rendered Finch eligible for the death sentence. See id. After
reviewing the mtigating circunstances Finch presented at the
sentenci ng hearing, the judge concluded “that either of the two
aggravating circunstances was sufficient initself to outweigh the
mtigating factors.” 1d. W affirmed Finch' s conviction of first
degree felony nmurder on direct appeal and affirnmed all of the other
convictions and sentences. 1d. at 419, § 59, 46 P.3d at 430. W
now review whether, in light of Ring Il and Ring Ill, the death

sentence i nposed on Finch can stand.

DI SCUSSI ON
A Aggravating G rcunstances
1. Prior serious offense
15 Arizona law | i sts as an aggravating circunstance whet her

“[t]he defendant was previously convicted of a serious offense,

whet her preparatory or conpleted.” A RS. 8 13-703(F)(2). The
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trial judge determ ned that twenty-seven of the forty-five total
counts of arned robbery, aggravated assault, and ki dnapping were
commtted during the first and second robberies. These twenty-
seven counts, the trial judge determ ned, constituted prior serious
of f enses.

16 In Rng I'll, we held “that the Si xth Arendnent does not
require a jury to determne prior convictions under sections 13-
703.F.1 and F.2.” _ Ariz. at __ -_ , 1 55, 65 P.3d at 936-37.
Accordingly, we will not disturb the trial judge’ s finding that the

aggravating circunstance of prior serious offenses was proved,

rendering Finch eligible for the death sentence.

2. Pecuni ary gain
17 Commtting an offense “in expectation of t he
receipt . . . of anything of pecuniary value” is an aggravating
ci rcunst ance. ARS 8§ 13-703(F)(5). To establish this

aggravating factor, the State nust prove beyond a reasonabl e doubt
that “pecuniary gain [was] a notive, cause, or inpetus for the
murder and not nerely the result of the nurder.” State v. Spears,
184 Ariz. 277, 292, 908 P.2d 1062, 1077 (1996). This court has
al so held that pecuniary gain is shown if a “nmurder was commtted
to hinder detection” of a continuing robbery. State v. Lee, 185
Ariz. 549, 558, 917 P.2d 692, 701 (1996); see also State v.
Rockwel |, 161 Ariz. 5, 14, 775 P.2d 1069, 1078 (1989) (hol di ng t hat

where a witness was elimnated to facilitate the theft, “the nurder
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was part and parcel of the robbery”); State v. Libberton, 141 Ari z.
132, 139, 685 P.2d 1284, 1291 (1984) (finding pecuniary gain as an
aggravating factor where the nmurder was commtted to prevent
detection of a robbery).

18 Before the Suprenme Court decided Ring Il, this court
affirmed the trial court’s finding, based on Finch's adm ssions,
that Finch killed Hendricks to facilitate the robbery, and hence
for pecuniary gain. Finch, 202 Ariz. at 416-17, Y 29, 46 P.3d 427-
28. Because the finding of pecuniary gain is so fact-intensive,
however, we cannot affirm a pecuniary gain finding unless we are
convinced that no reasonable jury could find that the State fail ed
to prove a pecuniary gain beyond a reasonabl e doubt. See Ring |11,
_ Ariz. at __, 1 76, 79, 65 P.3d at 941. Only in such a case
will we find harm ess error regarding that factor. 1d. at _ , 1
79, 65 P.3d at 941.

19 At trial, Finch admtted that he “shot Hendricks to
prevent himfromtelling anyone that a robbery was taking place,”
t hereby allowi ng Finch and his codefendant to avoid detection and
facilitating their escape. Finch, 202 Ariz. at 416-17, | 31, 46
P.3d at 427-28. G ven Finch's adm ssions of pecuniary notive, we
conclude that no reasonable jury could find that Finch did not
shoot Hendricks for pecuniary gain. Accordingly, we wll not
disturb the trial judge’'s finding that the aggravating circunstance

of pecuniary gain was proved, rendering Finch eligible for the
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deat h sent ence.

B. Mtigating G rcunstances
7110 To sentence a defendant to death, not only nust the trier
of fact find, beyond a reasonabl e doubt, the existence of one or
nore aggravating circunstances, but it nust al so consider whether
any mtigating circunstances are sufficiently substantial to cal
for leniency. A RS. 8 13-703(E) (Supp. 2002). Ring Ill allows us
to “affirm a capital sentence only if we conclude, beyond a
reasonabl e doubt, that no rational trier of fact would determ ne
that the mtigating circunstances were sufficiently substantial to
call for leniency.” __ Ariz. at __ , 9 104, 65 P.3d at 946.
111 Finch offered several mtigating factors for the court’s
consideration. Finch, 202 Ariz. at 417-18, 91 34-45, 46 P.3d at
428- 29. Specifically, Finch offered two statutory mtigating
factors: inpairnent and unusual and substantial duress. A RS 8§
13-703(Q (1), (9 (2). Finch also offered several non-statutory
mtigating factors i ncluding (1) his cooperation, renorse, pretrial
grow h, good behavior during incarceration, and potential for
rehabilitation; (2) his famly's support; (3) the effects of
Finch’s execution on his children; (4) his enotional duress as a
result of his drug use and difficult childhood; and (5) his | ack of
intent to kill Hendricks. Finch, 202 Ariz. at 417-18, 1 34-45, 46
P.3d at 428-29. The trial judge found several mtigating factors,

i ncl udi ng renorse, cooperation, good behavior, and rehabilitative
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potential, but the weight of these factors was insufficient to call
for | eniency. ld. at 414, 91 12, 40, 41, 46 P.3d at 425, 429.
After review ng the evidence, we cannot say that a reasonable jury
woul d not have found additional mtigating factors or weighed
differently the mtigating factors that were found. Furthernore,
we cannot say beyond a reasonable doubt that if a jury had found

additional mtigating circunstances or weighed the mtigating

circunstances differently, it would not have found them
“sufficiently substantial to call for |eniency.” A RS § 13-
703(E).

CONCLUSI ON
112 Accordi ngly, because we cannot say that the sentencing

procedure used here resulted in harm ess error, we vacate Finch's
deat h sentence and renmand for resentencing under A.R S. section 13-

703 and 13-703.01 (Supp. 2002).

Rebecca White Berch, Justice

CONCURRI NG

Ruth V. MG egor, Vice Chief Justice

M chael D. Ryan, Justice



JONES, CJ., concurring in part, dissenting in part:

113 | concur in the result, but dissent fromthe mgjority’s
conclusion that harmess error analysis is appropriate where
sentencing determinations are made by the trial judge in the

absence of the jury. The right to trial by an inpartial jury is

fundanental. The sentencing phase is, of itself, alife or death
matter. Were a judge, not a jury, determnes all questions
pertaining to sentencing, | believe a violation of the Sixth

Amendnment to the Constitution of the United States has occurred.
In the aftermath of the Suprenme Court’s decision in R ng v.
Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002) (Ring Il1), the
absence of the jury in the sentencing phase of a capital trial
necessarily anmounts to structural error. | would remand the case
for resentencing, sinply on the basis of the Sixth Anmendnent
violation. See Statev. Rng, _ Ariz. __ , 99 105-14, 65
P. 3d 915, 946-48 (2003) (Feldman J., concurring in part, dissenting

inpart) (Ring IIl).

Charl es E. Jones, Chief Justice



